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STATEMENT OF THE | SSUE

The issue is whether the Cty of Jacksonville's small scale
devel opnent anendnment adopted by O di nance No. 2003-1070-E on
Cct ober 27, 2003, is in conpliance.

PRELI M NARY STATEMENT

This matter began on Cctober 27, 2003, when Respondent,
City of Jacksonville (CGity), adopted Ordinance No. 2003-1070-E!
whi ch changed the future | and use designation on the Cty's
Future Land Use Map (FLUM on an approximte 8.5-acre parcel of
property owned by Intervenor, Bartram Atlantic, LLP (Bartram,
from Residential Professional Institution (RPI) to Nei ghborhood
Commercial (NC). Intervenor, WAl-Mart Stores East, L.P. (\Wal-
Mart), has a contract to purchase the property fromBartram for

devel opnent of a freestanding grocery store.



On Novenber 18, 2003, Petitioners, Charles Heston, Oak
Haven Preservati on Association, Harold Msley, Janes Col eman,

M chael and Laura Langton, Mary Ann Saadeh, Robert and Virginia
Gardner, and Marie Schuller (Petitioners), filed a Petition for
Adm ni strative Hearing (Petition) under Section 163.3187(3)(a),
Florida Statutes (2003),?>with the Division of Adninistrative
Hearings for the purpose of challenging the anendnent. The
Petition alleged generally that the anendnment was not in
conpl i ance because it was not based on adequate data and

anal yses and because it was internally inconsistent with other
provi sions of the City' s Conprehensive Plan (Pl an).

By Order dated Decenber 2, 2003, Petitions for Leave to
Intervene filed on behalf of the Christopher Forrest Skinner
Trust (which owned the property until Septenber 8, 2003, when it
sold the property to Bartran) and Wal - Mart were granted. On
Decenber 10, 2003, the Christopher Forrest Skinner Trust was
authorized to withdraw as an intervenor and Bartramls Petition
for Leave to Intervene was granted.

By Notice of Hearing dated Decenber 10, 2003, a final
heari ng was schedul ed on January 8, 2004, in Jacksonville,
Florida. On Decenber 15, 2003, an additional day of hearing was
added and the matter was reschedul ed to comence on January 7,

2003, at the sane |ocation.



At the final hearing, Petitioners presented the testinony
of Father John R Eason, rector of the St. Paul Episcopa
Church, which lies adjacent to Bartramis property; |sabelle
Cruz, who lives near the site; Jeannie L. Fewell, director of
the Gty's Planning and Devel opnent Departnent; Robert Lincoln,
a planner/attorney and accepted as an expert; Janmes W Crosby,
who |ives near the property; and Janes F. Tullis, a forner
menber of the Cty Council from 1985-1999. Also, they offered
Petitioners' Exhibits 1-12; all exhibits were received in
evi dence except Exhibit 12, on which a ruling was reserved.
That exhibit is hereby received in evidence. On February 27,
2004, however, Petitioners voluntarily wthdrew Exhibits 3 and
11, in addition, because their Exhibits 1, 2, 4, 6-8, and 10
duplicated exhibits offered by the other parties, they advised
t hat those exhibits would not be submtted.

The City and Intervenors jointly presented the testinony of
Jeannie L. Fewell, director of the Gty's Planning and
Devel opnent Departnment and accepted as an expert; M chael
Hert zberg, chief of the City's Conprehensive Pl anning Division;
and Janes A. Sellen, an urban planner and accepted as an expert.
Al so, they offered Respondent’'s Exhibits 1-33, which were
received in evidence. Finally, the follow ng nenbers of the

public, four of whomare Petitioners, and who all live near the



subj ect property, offered testinony in opposition to the
anmendnment: M chael Langton; Robert P. Gardner, Jr.; Alice H
Di xon; Charles Heston; Mary Ann Saadeh; and Betty Ml er.

The Transcript of the hearing (two volunes) was filed on
January 20, 2004. Proposed findings of fact and concl usi ons of
| aw were due on January 30, 2004, and a joint Proposed
Recommended Order was filed by the Gty and Intervenors on that
date. On February 3, 2004, Petitioners filed an Amended Mbti on
for Extension of Tinme to File Proposed Recommended O der
requesting that they be given until February 3, 2004, in which
to make their filing. Later that sane day, Petitioners filed a
Motion for Additional Day to File Proposed Recommended Order,
indicating that a filing would be made the foll ow ng day, or on
February 4, 2004. A Mdtion for Extension of Tinme to submt a
proposed recommended order was then filed by Petitioners on
February 10, 2004. After a substitution of counsel for
Petitioners was made,® the parties agreed that Petitioners would
be given until February 13, 2004, in which to make their filing,
and that the Gty and Intervenors would be given until
February 17, 2004, in which to file an anended proposed
recommended order. Petitioners' Amended Proposed Recomrended
Order was subsequently filed on February 14, 2004. Thereafter,

the Gty and Intervenors' unopposed Mdtion for One-Day Extension



to File Amended Proposed Reconmended Order was granted, and the
same was filed on February 18, 2004. Both filings have been
made and consi dered by the undersigned in the preparation of

t his Recormended Order.

FI NDI NGS OF FACT

Based upon all of the evidence, the follow ng findings of
fact are determ ned:

a. Background

1. Bartramis a limted liability corporation which owns
an 8.5-acre tract of land at 5720 Atlantic Boul evard between
Bartram Road and St. Paul Avenue in Jacksonville, Florida, or
less than a mle east of the Hart Bridge (which crosses into
downt own Jacksonville) and around one-quarter mle south of the
Arlington River.* The property is now vacant; from 1939 unti |
1990, however, a three-story, 125,000 square-foot hospital (with
three separate "out buildings") for children operated on the
site. The unused buildings remained on the site until they were
denol i shed in 1998.

2. On Cctober 27, 2003, the City approved an application
filed by Wal -Mart's counsel (originally on behalf of the
property's former owner, the Christopher Forrest Skinner Trust,
and then the new owner, Bartran) for a small scale plan

amendnent. This was formalized through the adoption of



Ordi nance No. 2003-1070-E, which changed the property's | and use
designation on the FLUM a conponent of the Future Land Use
Elenent (FLUE) in the Plan, fromRPI to NC. Both |and use
categories are conmercial classifications.

3. If the anmendnent is found to be in conpliance, Wal-Mart
intends to construct a 40,000 square-foot free-standing grocery
store with a 7,500 square-foot outparcel for other retai
stores. The grocery store will be operated 24 hours per day,

7 days per week. Wal-Mart has also agreed to file a second | and
use application to change approximately 3.0 acres of the site to
Conservation (CSV), which neans that portion of the property
cannot be devel oped in the future.

4. O dinance No. 94-1011-568, enacted in 1994, requires
that small scale plan anendnents be reviewed with a conpani on
rezoning application. This is to ensure that when exam ning an
application for a small-scale anendnent, the City’s
determ nation of "in conpliance" is predicated on both the Pl an
and its Land Devel opnent Regul ations. Pursuant to that
requirenent, the Gty also approved a change in the zoning on
the property from Commercial, Residential, Ofice (CRO to
Pl anned Unit Devel opnment (PUD). Under the PUD, the City has
limted devel opnent of the site to a 40,000 square-foot grocery

store and a 7,500 square-foot outparcel for limted retail uses;



inmposed a limtation on curb cuts; provided for setback
restrictions, building orientation, and design standards; and
preserved over 70 trees on the property as well as green space.
These |imtations and restrictions are nore stringent than those
set forth in the NC category. The City's rezoning decision
(Ordi nance No. 2003-1071-E) has been challenged in Crcuit Court
by one of Petitioners. (Wile the new zoning and site plan
appear to be solidified, the City concedes that it has the
authority at a later date to approve nodifications to the site
pl an, or even change the zoning on the property to another
category that is allowed under NC. )

5. On Novenber 18, 2003, Petitioners filed their Petition
chal I engi ng the plan anmendnent. In their unilateral Prehearing
Stipulation,® Petitioners contend that the anendment is not
supported by adequate or professionally acceptable data and
analysis, and it is inconsistent with the standards governing
"the location and extent of commercial uses,"” "the current
designation of Bartram Road as a |ocal road,"” and "the
protection of established residential neighborhoods.” At
heari ng, counsel for Petitioners further stipulated that the
al l egations of internal inconsistencies regarding urban spraw

and roadway/traffic capacity (contained in the Petition) were



bei ng withdrawn. A request to add affordabl e housing as an
i ssue was deni ed as being untinely.

6. The parties have stipulated that Petitioners and
| nt ervenors reside, own property, or own or operate a business
wthin the Cty and offered comments, reconmmendations, or
objections to the City prior to the adoption of the amendnent.
Accordingly, these stipulated facts establish that Petitioners
and Intervenors are affected persons and have standing to
participate in this action.

7. Because the City's action involves a snall scale (as
opposed to a | arge scal e) devel opnent plan anmendnent, the
Departnment of Conmunity Affairs did not formally review the plan
amendnent for conpliance. See 8 163.3187(3)(a), Fla. Stat.

b. The Existing and Proposed Land Use on the Site

8. The City's Plan, which was adopted in 1990, includes
five types of comrercially denom nated | and use categories, two
of which are RPI and NC. The RPI category (in which category
the Bartram property has been assigned since 1990) is a m xed-
use category "primarily intended to accommdate office, limted
commercial retail and service establishments, institutional and
medi um density residential uses.”™ Anobng others, this category
al so authorizes large institutional uses, office-professional

uses, veterinarians, filling stations, off street parking,



nursi ng homes, residential treatnent facilities, day care
centers, and other institutional uses "when sited in conpliance
with [the FLUE] and other elenents of the 2010 Conprehensive

Pl an. "

9. According to the Plan Category Description in the FLUE
(pages 50-51, Respondent's Exhibit 13), "RPlI devel opnents are
frequently appropriate transitional uses between residential and
non-residential areas.” Wile the existing RPI designation on
the property all ows Conmerci al Nei ghborhood zoni ng, which may
include a grocery store |ike Wal - Mart proposes, because of sone
uncertainty over this, and its desire to have a PUD on the
property, the City has required that Bartram seek a | and use
change to NC wth PUD zoning, which serves to limt the range of
al | owabl e uses and i nposes ot her devel opnent restrictions.

10. The Plan Category Description in the FLUE (pages 51-
52, Respondent's Exhibit 13) provides that NC designated | ands
"serve the needs of contiguous nei ghborhoods”; they "w ||
generally be located within a ten mnute drive tine of the
service popul ation”; they allow uses which "serve the daily
needs of contiguous nei ghborhoods"; and they nust not "penetrate
into residential neighborhoods.”™ They nmay include "conveni ence
goods, personal services, veterinarians, filling stations and

other lowintensity retail and office-professional commercia
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uses devel oped in freestanding or shopping center

configurations,” and "[n]ormally, such centers will be anchored
by a food or drug store and will contain four to ten other
supporting retail and office uses.” Finally, NC sites "should

abut a roadway classified as a collector or higher facility on
the [City' s] adopted functional classification system nap.”

c. The Property and Surroundi ng Area

11. As noted above, the property has been vacant since
1990, when an existing hospital was closed; denolition of the
bui | di ngs was conpl eted sone eight years later. On its northern
boundary (whi ch neasures approxi mately 400 feet), the property
abuts Atlantic Boul evard, an extrenely busy, six-lane roadway
classified on the Gty s H ghway Functional C assification Map
(Map) as a principal arterial road. The eastern boundary of the
property (which runs around 480 feet deep) abuts Bartram Road, a
t wo- | aned paved road with an 80-foot right-of way which runs
south fromAtlantic Boul evard for around one-half mle and then
curves east where it neets University Boul evard (a north-south
arterial road) a few hundred feet away. When the hearing was
conducted in January 2004, or after the anendnent was adopted,
Bartram Road was still classified as a local road on the City's
Map. Wiether it is still classified as a local road at this

tine is not of record.® On its western side, the property abuts
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St. Paul Avenue, a local road which dead ends just south of
Bartram s property on Heston Road (another |ocal road), while
nine single-famly lots are | ocated adjacent to the southern
boundary of the property (and on the northern side of Heston
Road) .

12. The property is around one-quarter mle west of a
hi ghly devel oped maj or intersection at Atlantic and University
Boul evards. The property (on both sides of the roadway) |vying
bet ween the eastern side of Bartramls property and the major
intersection is currently classified as Conmunity/ Gener al
Commercial (CGC), which authorizes a wide range of slightly nore
i ntense comrerci al uses than are authorized in NC That |and
use category is "generally devel oped in nodal patterns and [is
i ntended to] serve large areas of the City."

13. Directly across Bartram Road to the east (and in the
sout heast ern quadrant of Bartram Road and Atlantic Boul evard) is
an ol der shopping center anchored by a 50,000 square-foot Publix
grocery store. The shopping center also has a sandw ch shop
florist, pizza parlor, and beauty salon, and sits on a tract of
| and approxi mately the sanme size as Bartranmlis property. That
parcel has approximtely the sane depth as the Bartram property

(480 feet), and the rear of the stores cone as close as 35 feet
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to the single-famly honmes which lie directly behind the
shoppi ng center.

14. Since 1887, the St. Paul Episcopal Church has occupi ed
the 5-acre tract of property directly across St. Paul Avenue to
the west. Besides the church itself, a library, office
bui | di ng, educational w ng, parish fellowship hall, and a snal
house (all owned by the church) sit on the property. Fromthe
church property to the Little Pottsburg Creek, or around a
quarter of a mle to the west, a |large, single parcel of |and
fronts on the southern side of Atlantic Boulevard and is
classified as RPI. Wiile aerial photographs appear to show t hat
the property west of the church is either undevel oped or |argely
undevel oped, under its present RPlI classification it nmay be used
for comercial, institutional, or nmediumdensity residential
purposes at sone time in the future. The distance fromthe
intersection of Atlantic and University Boulevards to the Little
Pott sburg Creek appears to be six-tenths of a mle or so.

15. An apartnment conplex (the Villa Apartnents) sits on
t he northeastern quadrant of Bartram Road and Atl antic Boul evard
on a fairly narrow sliver of land classified as Medi um Density
whi ch extends north-northwest some 1,200 feet or so to the

Arlington River, a tributary of the St. Johns River.
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16. Imediately west of the apartnment conpl ex al ong the
northern side of Atlantic Boulevard (and across the street
begi nning at the eastern part of Bartramls property and
extending west) the | and uses al ong the roadway include a
relatively small CGC parcel containing a dry cleaning
establ i shment and an uphol stery shop; an approxi mate 350 to 400-
foot strip of Low Density Residential (LDR) property (which
faces nore than half of the Bartramsite) with two single-famly
homes | ocated directly on Atlantic Boul evard, as well as two
gr andf at hered non-conform ng uses (a plunbing establishnment and
a coin shop); then an RPI parcel (which faces the western edge
of Bartram s property and extends perhaps 150 feet along the
road) wwth a small office devel opnment consisting of 8-10
offices; and finally nore LDR parcels until the road crosses the
Little Pottsburg Creek. Two |ocal roads which dead end on
Atl antic Boul evard and provi de access into the residential areas
north of Atlantic Boul evard are Oak Haven Street, which
term nates directly across the street fromthe Bartram property,
and Canpbell Street, which termnates in front of the St. Paul
Epi scopal Church

17. Except for the |limted commercial uses which front on
the northern side of Atlantic Boul evard, and the apart nent

conplex which lies in the northeastern quadrant of Atlantic
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Boul evard and Bartram Road, virtually all of the property
directly across the street to the north and west of Bartranis
property running 1,200-1,500 feet or so to the Arlington River
is made up of an old, established residential neighborhood
(known by sone as the OGak Haven nei ghborhood) consisting of
single-famly homes, some of which (closest to the Arlington
Ri ver) are on larger nulti-acre tracts and have historica
significance. Indeed, the oldest honme in the Cty of
Jacksonville, built around 1848, is located in this area. The
area directly south of the property and to the west of Bartram
Road is classified as Low Density Residential and contains
single-famly homes for perhaps one-half mle or so. As noted
above, sonme of these honmes back up to the rear of the Bartram
property.

d. The Anendnent and Review by Staff

18. Under the process for reviewing small scale
anmendnents, the application is first reviewed by the Cty's
Pl anni ng and Devel opnent Departmnent for conpl et eness and
accuracy. After the staff reviews the data and perforns an
anal ysis of the data, the application is assigned an ordi nance
nunber. A staff report is then prepared, and the application is
set for hearing before the City's Planni ng Comm ssion

(Conmmi ssion), an advisory board which makes a recommendati on on

15



the application. The Commi ssion's decision (which in this case
was a recommendation to deny both applications) is then reviewed
by the Land Use and Zoning Conmttee of the Gty Council, which
consists of 7 nenbers (and voted 5-1 in this case to approve the
applications), and the matter is finally considered by the full
19-nmenber City Council (which in this case approved the
applications by a 13-2 vote, with 4 nenbers abstaining or
absent) .

19. After the application was filed, anong other things,
the Gty staff reviewed various naps, the FLUM a zoning atlas,
ot her relevant portions of the Plan, and data provi ded by other
governmental agencies. It also nade an inspection of the site
and other potentially affected properties in the nei ghborhood.
In preparing its report, the staff analyzed the roadway system
t he nei ghborhood character, the site characteristics, the
comer ci al node, conpatibility with the Plan and existing uses,
and conpatibility with the Strategi c Regional Policy Plan and
St at e Conprehensive Plan. A nore detail ed account of the data
relied upon by the staff and its analysis of that data is found
in Respondent's Exhibit 19. Besides the staff report, there are
under | yi ng work papers (not attached to the report) used by the

staff to support its findings (Respondent's Exhibit 33).
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20. As a part of its review and anal yses, the Cty
consi dered and applied the locational criteria found in the
Operative Provisions of the FLUE, which describe the factors to
be used in determ ning appropriate |locations for primary use
pl an categories (such as NC) in plan anmendnent requests. Those
factors include street classification, public facilities and
services, land use conpatibility, devel opnment and redevel opnent
potential, structural orientation and other site design factors,
owner ship patterns, and environnental inpacts. The analysis
i ncl uded an eval uation by staff of the inpact of devel opnent
based upon the nost intensive uses permtted on NC property.

21. Besides the locational criteria, the FLUE contains a
nunber of policies directed at conbating the expansion of strip
comrerci al uses that have historically devel oped al ong the
Cty's arterial and collector roadways, including Atlantic
Boul evard. These are found in FLUE Policies 3.2.2, 3.2.5,
3.2.7, 3.2.8, and 3.2.16. In reviewng the application, the
staff considered these policies and concluded that the anendnent
woul d be consistent with those provisions.

e. bjections by Petitioners

22. As noted earlier, Petitioners generally contend that
t he anendnent is not supported by adequate data and anal yses.

They further contend that the anendnent is inconsistent with
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standards governing the |ocation and extent of conmercial uses,
the current designation of Bartram Road as a | ocal road, and the
protection of established residential nei ghborhoods. Wile the
various papers filed by Petitioners did not identify the
specific provisions of the Plan allegedly being violated, they
wer e disclosed through their expert at the final hearing.

23. Petitioners first contend that the City's data and
anal yses were predicated on the uses and restrictions contai ned
in the PUD rezoni ng proposal, and not on alternative devel opnent
scenarios that are possible under the NC | and use designati on.
They al so contend that the Cty failed to devel op data and
anal yses regarding the inpact on FLUE Objective 3.1 or FLUE
Policies 1.1.19 and 3.1.7. The latter FLUE policy and the cited
obj ective pertain to affordable housing, an issue not tinely
rai sed by Petitioners, while the remaining policy requires that
FLUM anmendrment s be based on the amount of land required to
accommodat e antici pated gromh and the projected popul ati on of
t he area.

24. The evidence shows that, prior to the adoption of the
anendnent, the City reviewed appropriate data froma nunber of
di fferent sources, and it evaluated the plan anendnent based
upon the nost intensive uses that could be permtted under the

NC | and use designation. |In every instance where Petitioners’
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expert testified that there was insufficient data and anal yses,
the testinony and exhibits credibly countered that testinony.
Therefore, it is found that the plan anendnent is supported by
adequat e and acceptabl e data, and that the data were coll ected
and applied in a professionally acceptabl e manner.

25. Petitioners' main contention regarding consistency is
that the amendnent conflicts with FLUE Policies 1.1.8, 3.2. 1,
and 3.2.5 in several respects. The first policy requires in
rel evant part:

that all new non-residential projects
[including cormercial projects on NC | ands]
be devel oped in either nodal areas, in
appropriate conmmercial infill areas, or as
part of mxed or multi-use devel opnents such
as Pl anned Unit Devel opnents (PUDs),

Policy 3.2.1 requires that the City

pronote, through the use of devel opnent

i ncentives and ot her regul atory neasures,
devel opnment of conmercial and |ight/service
i ndustrial uses in the form of nodes,
centers or parks, while discouraging strip
commer ci al devel opnent patterns, in order to
[imt the nunber of curb cuts and reduce
conflicts in | and uses, particularly al ong
collectors and arterials.

Finally, Policy 3.2.5 provides that the Gty

shal | require nei ghborhood conmerci al uses
to be located in nodes at the intersections
of collector and arterial roads. Prohibit
the | ocation of nei ghborhood conmercial uses
interior to residential neighborhoods in a
manner that will encourage the use of |ocal
streets for non-residential traffic.

19



26. Petitioners first contend that Bartram s property does
not lie wthin a "node," as that termis defined in the
Definitions portion of the FLUE, and that by siting the NC | and
outsi de of a nodal area, the anendnent is encouraging strip
devel opnent in contravention of all three policies. They also
contend that the amendnent conflicts with Policy 3.2.5 because
the Bartram property is not |ocated at the corner of an arterial
or collector road. Finally, they assert that the amendnent is
at odds with Policy 1.1.8 because the Bartram parcel is not an
"appropriate comrercial infill |ocation.”

27. In resolving these contentions, it is first necessary
to determ ne whether Bartram Road is a collector or a |ocal
street. By virtue of its high traffic volunme (an Average Daily
Traffic count of nore than 1,600), the road actually functions
as a collector road, that is, it collects traffic fromthe |oca
roadway network in the nei ghborhood, two el enmentary schools, and
a church canmpus (all south of Atlantic Boul evard) and
distributes that traffic to both Atlantic and University
Boul evards on each end, both of which intersections are
signalized. Indeed, one of Petitioners' wtnesses described
Bartram Road as a heavily-used, cut-through street for persons

travel ing between Atlantic and University Boul evards.
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28. Wen the anendnent was adopted, however, and even as
|ate as the final hearing in January 2004, the road was stil
classified on the GCty's Map as a local road. For purposes of
maki ng a | and use change, the actual classification on the
City's Map should be used, rather than basing the decision on a
future change on the Map that may or may not occur. Therefore,
the property does not lie at the intersection of a collector or
arterial roadway.

29. A "node" is defined in the Definitions portion of the
FLUE (page 74, Respondent's Exhibit 13) as foll ows:

A focal point within the context of a

| arger, contiguous area surrounding it. It
is an area of concentrated activity that
attracts people fromoutside its boundaries
for purposes of interaction within that
area. The devel oped or devel opabl e | and
areas at the confluence of collector or

hi gher cl assified roadways, which are
suitable for nediumto high densities and
intensities of use for either single,

mul tiple or m xed use devel opnents.

30. Petitioners contend that a fair reading of the
definition is that a node (or focal point of concentrated
activity) exists only at the intersection of University and
Atl antic Boul evards, and does not extend outward to include the
vacant Bartramsite. |In other words, Petitioners contend that

the node is Iimted to the individual parcels at the

intersection itself.
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31l. On the other hand, the Gty and Intervenors take the
position that a commercial node extends fromits center (the
intersection) outward in a lineal direction along a roadway
until it ends at a natural physical boundary; if no physical
boundary exists, then the node extends only to the end of the
exi sting devel opnment along the roadway. Using this rule of
t hunmb, they argue that the node begins at the intersection of
Atl antic and University Boul evards and extends westward,
presumably on both sides of the road,’ in a lineal direction
al ong Atlantic Boulevard until it ends at a natural physical
boundary, the Little Pottsburg Creek, approximtely six-tenths
of a mle away.

32. The purpose of a node is, of course, to concentrate
comrerci al uses near an intersection and reduce the potenti al
for strip devel opnent along arterial roads, such as Atlantic
Boul evard (which now has strip devel opnent extendi ng eastward
fromthe intersection for nore than a mle to the Regency Square
Shopping Mall). Al parties agree that the existing devel opnent
along Atlantic Boul evard west of the intersection up to the
Bartramsite is strip or ribbon devel opnent, as defined in the
Plan, that is, developnment which "is generally characterized by
one or two story comercial/office uses that are | ocated

i mredi atel y adj acent to one another, or in close proximty,
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extending out in a devel opnent pattern, typically along arterial
roadways and usual ly each individual structure has one or nore
driveway accesses to an arterial." (Respondent's Exhibit 13,
page 76.)

33. The nore persuasive evidence supports a finding that
the node, that is, the area of concentrated comercial activity
or the devel oped or devel opable | ands at the confl uence of
University and Atlantic Boul evards, logically extends fromthe
intersection westward in a lineal fashion along the southern
side of Atlantic Boulevard until the end of the existing
devel opnment, that is, the Publix shopping center, where
virtually all comrercial uses on both sides of the roadway end.
(On the northern side of the road, the node would term nate j ust
east of the Villa Apartnments, where the CGC uses end). This
collection of parcels (up to the eastern side of the Bartram
site) includes all of the "devel oped or devel opabl e | and areas
at the confluence of collector or higher classified roadways,
which are suitable for nediumto high densities and intensities
of use for either single, nmultiple, or m xed use devel opnents."
(If the contrary evidence was accepted, that is, the node
extends to the Little Pottsburg Creek, the City could arguably
change the | and use on the property west of the church to a nore

i ntensive commercial use, and in doing so encourage nore strip
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devel opnent.) Therefore, the Bartram property is not |ocated
within a nodal area and is not a devel opable | and area suitable
for "mediumto high densities and intensities" of use. By
changing its classification to NC and encouragi ng further strip
devel opnent beyond the node, the anmendnent conflicts with
Policies 1.1.8, 3.2.1, and 3. 2.5.

34. "Commercial infill" is defined in the FLUE as
"[c]onmerci al devel opnment of the sanme type and scal e as adj acent
comrercial uses that is sited between those uses in existing
strip conmercial areas."” (Respondent's Exhibit 13, page 68.)

To qualify as comrercial infill under this definition, the
adj acent commerci al uses nust be "of the sane type and scal e" as
t hose being sited on the vacant property.

35. In the staff report, the Cty describes the property
as "a true infill site,"” since the |land on both sides of the
parcel is devel oped, and the Bartram property i s now vacant.
However, while the Bartram property has a simlar type and scal e
of devel opnent on its eastern side (an ol der Publix grocery
store with 4 connected snall retail shops), the property on its
western side is a church canpus and therefore a conpletely
dissimlar use. (In addition, the property on its southern side
is single-famly residential). Because the surroundi ng uses are

not of the sane type and scale as the proposed infill, the
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change in | and use is not an appropriate commercial infill area.
Therefore, the amendnent conflicts wth Policy 1.1.8, which

requires that "all non-residential projects be developed in
ei ther nodal areas, [or] in appropriate comrercial infil
areas.”
36. In their Anended Proposed Reconmended Order, the Gty
and I ntervenors contend that the devel opnent nonet hel ess

qualifies as "urban infill,"” which is defined in part at
pages 77-78 of the FLUE as "[t] he devel opnent of vacant parcels
in otherwi se built-up areas where public facilities . . . are
already in place.” Wiile this catch-all definition would appear
to authorize the type of infill being proposed by Bartram (as
well as virtually any other type of infill since the Bartram
site is a vacant parcel in an otherw se built-up area), other
FLUE provisions refer to commercial infill and nodal areas as
the primary considerations for siting NC property.

37. Finally, the Gty and Intervenors suggest that the
pl an amendment provides an appropriate transition fromthe busy
intersection uses to residential neighborhoods, that is, from
i ntense conmercial uses to the east and residential uses to the
south and west. The change, if approved, will result in two

fairly large grocery stores, one in a shopping center

configuration, and both with attendant retail stores, sitting
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side by side, with a church canpus inmmediately to the west,
existing residential uses to the south, and primarily
residential uses directly to the north. This pattern of
devel opnent is at odds with Policy 1.1.7, which requires a
"[g]lradual transition of densities and intensities between | and
uses in conformance with the [FLUE]."

38. The other contentions of Petitioners have been
consi dered and found to be unpersuasi ve.

CONCLUSI ONS OF LAW

39. The Division of Adm nistrative Hearings has
jurisdiction over the subject matter and the parties hereto
pursuant to Section 163.3187(3), Florida Statutes.

40. Section 163.3187(3)(a), Florida Statutes, inposes the
burden of proof on the affected persons challenging the small
scal e anmendment. That subsection also provides in part:

In the proceeding, the |ocal governnment's
determ nation that the small scale

devel opment anmendnent is in conpliance is
presuned to be correct. The |oca
governnent's determ nation shall be
sustained unless it is shown by a
preponder ance of the evidence that the
anmendnent is not in conpliance with the
requirenments of this act.

41. Under the statute, the Cty's determ nation nust be

accepted as being correct unless the preponderance of the

evi dence establi shes ot herw se. In other words, the test is
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whet her the evi dence supports or contradicts the determ nation

of the City. Denig v. Town of Ponpbna Park, Case No. 01-4845GV

2001 W 1592220 (DOAH June 18, 2002; Adm n. Comm OCct. 23,
2002). ® Therefore, the specific statutory burden of proof has
been applied in this proceeding.

42. Petitioners have raised two broad contentions in
support of their challenge: (1) that the plan anendnent is not
supported by data and anal yses in violation of Section
163.3177(6)(a), Florida Statutes, and Florida Adm nistrative
Code Rule 9J-5.006(2)(c); and (2) that the plan anendnent
conflicts wth various provisions within the FLUE, and is
therefore internally inconsistent with the Plan. Internal
consistency is, of course, required by Section 163.3187(2),
Florida Statutes, while Section 163.3177(6)(a), Florida
Statutes, and Florida Adm nistrative Code Rule 9J-5.005(2)
require that an anmendnent be based on rel evant and appropriate

data. See al so Coastal Devel opnent of North Fla., Inc. et al.

v. Cty of Jacksonville, 788 So. 2d 204, 208 (Fla. 2001)("[t]he

FLUM nust be internally consistent with the other elenents of
t he conprehensive plan").

43. As previously found, Petitioners have failed to
establish by a preponderance of the evidence that the plan

anmendnment is not supported by adequate data and anal yses. By a
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preponder ance of the evidence, however, Petitioners have

established that the plan anmendnent conflicts with FLUE Policies

1.1.7, 1.1.8, 3.2.1, and 3.2.5, and thus the anendnent is

internally inconsistent with the Plan in those respects. All

ot her consistency argunents have been consi dered and rejected.
44. Because the FLUM w || not be consistent with other

el ements of the Plan, the plan anmendnent is not in conpliance.

RECOMVVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOVMENDED t hat the Admi nistration Conm ssion enter a
final order determning that the small scal e devel opnent
amendnent adopted by the City of Jacksonville in O dinance No.
2003-1070-E is not in conpliance.

DONE AND ENTERED this 5th day of March, 2004, in

Tal | ahassee, Leon County, Florida.

%m«t@@bf*‘““”

DONALD R ALEXANDER

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state.fl.us
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Filed with the Clerk of the
Di vision of Adm nistrative Hearings
this 5th day of March, 2004.

ENDNOTES
1/ The letter "E" indicates that the O di nance was enact ed.

2/ Unless otherw se indicated, all statutory references are to
Fl orida Statutes (2003).

3/ On February 11, 2004, or after the hearing was concl uded,
Robert P. Gardner, Jr., Esquire (one of the Petitioners who is
al so an attorney), was substituted as counsel for Petitioners.

4/ Al distances used in this Recomended Order are rough
approxi mati ons drawn from zoni ng and | and use maps submitted into
evi dence.

5/ Although the Prehearing Stipulation is styled "Cak Haven's
Prehearing Stipulation,” it is assuned that it represents the
position of all Petitioners.

6/ In their Anmended Proposed Recommended Order, and citing
Respondent's Exhibit 19 as authority, the City and Intervenors
suggest that Bartram Road is now classified as a collector road.
On page 3 of that exhibit, which is a staff report prepared for
t he Pl anni ng Conmm ssion neeting on Septenber 25, 2003, the staff
noted that in view of Bartram Road actually functioning as a
collector road, it was proposing that the Functional H ghway

Cl assification Map be updated by changing the status of Bartram
Road "fromlocal to collector.” This change was supposed to be
considered at a City Council neeting to be held in Novenber 2003
However, at the final hearing held in January 2004, the Cty
Planning Director indicated that Bartram Road was still
classified as a | ocal road.

7/ The Cty's expert made no distinction between the north and
south sides of the road when he opined that the node extended
fromthe major intersection westward to the Little Pottsburg
Creek. However, in another recent case involving a proposed | and
use change on a small parcel directly across the street fromthe
church, the staff took the position that the |l ength of the node
is greater on the south side than the north. See Petitioners
Exhibit 12.
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8/ The City and Intervenors contend that the "fairly debatabl e"
standard applies, citing the case of Coastal Devel opnment of North
Florida, Inc. v. Gty of Jacksonville Beach, 788 So. 2d 204 (Fl a.
2001), which held that "snall-scal e devel opnment anmendnent
deci si ons nmade pursuant to section 163.3187(1)(c), Florida
Statutes (Supp. 1996), which are legislative in nature and
subject to the "fairly debatable"” standard of review. " However,
that case dealt with the review by the court of a circuit court
deci sion (which was review ng a decision by a |local governnent to
deny an application for a small scal e anmendnent), and not an

adm ni strative action, and the Legislature has established a
specific statutory burden of proof in adm nistrative proceedi ngs.
This view is consistent with Denig, where the Adm nistration
Commi ssion held that Section 163.3187(3)(a), Florida Statutes,

sel ects the "preponderance of the evidence" standard for snall
scal e anendnment proceedi ngs, not the "fairly debatabl e" standard
proposed by the Cty and Intervenors.

COPI ES FURNI SHED

Bar bara Lei ghty, Cerk

Growt h Managenent and Strategic Planning
The Capitol, Room 2105

Tal | ahassee, Florida 32399-0001

Raquel A. Rodriguez, General Counsel
O fice of the Governor

The Capitol, Room 209

Tal | ahassee, Florida 32399-0001

David L. Jordan, Acting CGeneral Counsel
Department of Community Affairs

2555 Shumard Oak Boul evard, Suite 325
Tal | ahassee, Florida 32399-2100

Robert P. Gardner, Jr., Esquire
1529 Gak Haven Road
Jacksonville, Florida 32207-2238

C ndy A Laquidara, Esquire

City of Jacksonville

117 West Duval Street, Suite 480
Jacksonville, Florida 32202-3700
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T. R Hainline, Esquire

Rogers Towers, P.A

1301 Riverpl ace Boul evard, Suite 1500
Jacksonville, Florida 32207-9700

Karl J. Sanders, Esquire

Edwar ds, Cohen, Sanders, Dawson
& Mangu, P.A

Six East Bay Street, Suite 500

Jacksonville, Florida 32202-5405

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within 15
days of the date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the agency that wil
render a final order in this matter.
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